STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

FLORI DA ENG NEERS MANAGEMENT
CORPORATI ON,

Petiti oner,
VS. Case No. 07-2862PL

JOSEPH POTTS, P.E.

Respondent .

N N N N N N N N N N N

RECOMVENDED CORDER

Pursuant to notice, this cause was heard by Linda M Ri got,
t he assigned Adm nistrative Law Judge of the D vision of
Adm ni strative Hearings, on August 13, 2007, in Tall ahassee,
Fl ori da.

APPEARANCES

For Petitioner: John J. Rines, IIl, Esquire
Fl ori da Engi neers Managenent Corporation
2507 Cal | away Road, Suite 200
Tal | ahassee, Florida 32303-5267

For Respondent: Joseph Potts, P.E., pro se
4440 Northeast 13th Avenue
Fort Lauderdale, Florida 33334

STATEMENT OF THE | SSUE

The issue presented is whether Respondent is guilty of the
allegations in the Adm nistrative Conplaint filed against him
and, if so, what disciplinary action should be taken agai nst

him if any.



PRELI M NARY STATEMENT

On May 23, 2007, Petitioner Florida Engi neers Managenent
Cor poration issued an Adm ni strative Conpl ai nt agai nst
Respondent Joseph Potts, P.E., alleging that he had violated a
statute and several rules governing his conduct as a |licensed
prof essional engineer in the State of Florida. Respondent
requested an admnistrative hearing regarding the allegations in
that Adm nistrative Conplaint, and this cause was transferred to
the Division of Admi nistrative Hearings to conduct the
evi denti ary proceedi ng.

Petitioner Florida Engi neers Managenent Corporation
presented the testinony of Joseph M Berryman, P.E., and, by way
of deposition, Rebecca Caldwell. Respondent Joseph Potts, P.E.
testified on his owm behalf. Additionally, Petitioner's
Exhi bits nunbered 1-11 and Respondent's Exhi bit nunbered 1 were
admtted in evidence.

During the final hearing Petitioner voluntarily di sm ssed
the all egations contained in Paragraphs nunbered 7E and 7H of
the Adm nistrative Conplaint filed in this cause.

Only Petitioner filed a Proposed Recormended Order after
the conclusion of the final hearing. That docunent has been

considered in the entry of this Recomended O der



FI NDI NGS OF FACT

1. At all tines material hereto, Respondent Joseph Potts
has been |icensed as a professional engineer in the State of
Florida. He has been a professional engineer for 40 years.

2. On Septenber 23, 2005, and Decenber 13, 2005,
Respondent seal ed, signed, and dated engi neeri ng docunents for
the construction of an al um num screened pool enclosure to
repl ace one whi ch had been damaged in Boca Raton, Florida (the
Hacker Project). The docunents consisted of a hand-drawn design
of the enclosure, a handwitten sheet of specifications seal ed
on Septenber 23, 2005; and three handwitten pages of
engi neering cal cul ati ons seal ed on Decenber 13, 2005.

3. Structural engineering docunments intended to be
submtted for the issuance of building permts, such as those
prepared for the Hacker Project, normally are conposed of
several types of engineering work. The engi neer creates (1)
cal cul ati ons, which represent the analysis used by the engineer
i n making the design decisions for the structure; (2) the design
of the structure itself, which enconpasses a vi sual
representation of the proposed structure with notations
conveying design information in varying |evels of specificity
dependi ng on the type of project, and (3) specifications, which
delineate the nethods and prescribe the materials by which the

design is to be conpleted by the builder/contractor. The



cal cul ations nust justify the engi neer's design and
speci fication decisions and nust be consistent with the
i nformati on conveyed in those docunents.

4. In the pool enclosure industry it is accepted practice
for the actual design of the enclosure to be rendered in a
fairly schematic and sinplified nanner. However, because of
this practice, the specifications for the pool enclosure are
vitally inportant and nust be clear and consistent in the
information inparted to the builder/contractor. It is through
the specifications that the intent of the design engineer is
conveyed to the builder, and the anount of discretion left to
the builder is permtted or circunscribed.

5. Indeed, since in the pool enclosure industry the
specifications are generally intended to negate the necessity of
an engineer in the design, the specifications nust be
sufficiently conplete and correct so that the builder is able to
utilize the information provided in the specifications with the
assurance that all reasonable construction decisions wll be
structurally adequate. Because of the uses to which they are
put in the pool enclosure industry, the specifications are
"product eval uation docunents."”

6. Sonme of the engineering docunents for the Hacker

Project were submtted to the Pal m Beach County Buil di ng



Departnent to obtain building permt approval on Cctober 4,
2005. The cal culations were submtted in Decenber.

7. The docunents for the Hacker Project contained several
deficiencies when they were reviewed by enpl oyees of the
Bui | di ng Departnent. These included, anong other things: |ack
of bracing, inadequate depiction of connection, and
i nappropriate stress increases.

8. The Building Departnent referred the Hacker Project
docunents to the Al um num Associ ation of Florida for review.
The Association prepared a report which was forwarded to the
Bui | di ng Departnent. The report confirmed the Buil ding
Department's concerns with Respondent's engi neering work on the
Hacker Project. As a result, the Building Departnent rejected
the permt application for the Hacker Project and filed a
conpl ai nt agai nst Respondent with the Board of Professional
Engi neers.

9. Upon receipt of the Building Departnment's conplaint,
Petitioner had the Hacker Project engineering work reviewed by a
pr of essi onal engi neer retained for that purpose,

Joseph Berryman, P.E. That expert has extensive experience in
structural engineering design in general and, in particular, the
revi ew of al um num pool encl osure design docunents for
conpliance with the Florida Building Code and with ot her

engi neering practice requirenments and standards.



10. While Berryman was reviewi ng the docunents that
Respondent had produced for the Hacker Project, Respondent
submtted a revised set of sealed and signed design draw ngs,
specifications, and calculations to Berryman in February 2006
but not to the Pal m Beach County Buil ding Departnent. The
cal cul ations provided with these new docunents were al so
reviewed by Berryman with respect to the issues raised in his
review of the 2005 Hacker Project docunents.

11. There were nunmerous errors and deficiencies in the
desi gn and specifications docunents prepared by Respondent and
filed with the Pal m Beach County Buil di ng Departnment. The
details for the | ap beam connections in Respondent's
speci fication docunent are unclear. The fasteners for the
connections are not adequately indicated as to whether they are
to be placed on both sides of the beans or are sinply the total
nunber of fasteners without directions for placenent. As a
result, following the specification literally could result in an
interpretation by the builder of the screen enclosure that would
cause overstressing in a structural nenber.

12. The details for Respondent's mansard connection
specifications are al so deficient since Respondent gave a choice
bet ween a one-foot plate and a one-foot-four plate but did not
indicate the criteria to be used by the builder in choosing

which of the |listed plates to use for the job. That failure is



a material deficiency since the |onger plate produces |ess
stress in the fastener groups, and a builder needs direction as
to which plate to use. Further, the detail does not show the H
di stance (the distance fromthe outernost fasteners to the edge
of the plate material), which should be shown on the docunents.

13. Based upon the alloys noted on the specification
drawi ng, the bearing stress on the bolt holes on the |argest
pl ate exceeds the allowable stress. Additionally, the beam and
colum schedul e (setting out the maxi mum | engths and hei ghts
whi ch can be achieved with the different sections at given
spacing) in the specification drawing allows a builder to select
conbi nati ons of beans and columms that would be overstressed by
factors of from 15 to 90 percent, an inproper result. Since
bui |l ders have a financial incentive to utilize the |east
expensi ve size and thickness of structural elenents permtted,
it is quite possible that the overstressed conbi nati ons woul d be
chosen by a buil der.

14. The specification details addressing steel
rei nforcenment and concrete strength are also deficient in that
the existing foundation's concrete conpressive strength is not
specified. Absent that detail, the proper cover of steel
reinforcing as prescribed by the concrete code is left to the
choice of the contractor. Mreover, since the foundation for

t he Hacker Project would have been placed on existing concrete,



unl ess the strength of the concrete was known, or unless testing
was required, or unless the design value was placed on the
docunents showi ng that the design was based upon a certain
strength with a requirenent that the contractor verify the
information, it was not possible to know the capacity of the
desi gnat ed fast ener.

15. The specification details for typical footings and
bracing are deficient. Respondent did not provide sufficient
details indicating how the ends of the braces are connected to
the frame or the dinensions or configuration of the plates. The
details of how the fasteners are attached to the franme of the
structure are not provided, and since the screen specification
shoul d be the docunent the builder relies on to tell himhowto
put together the elenents that are specified in the site-
specific drawing, the mssing details are material errors.

16. The specification details are deficient in the
[imtations on the rise and run of the mansards. Since
al l owabl e stresses are based on unbraced length, it is inportant
to provide limtations on the |l ength of mansard nenbers.
However, the cal cul ations provided with the drawings, with only
one or two exceptions, are based upon short nenbers wherein no
reduction for unbraced length is taken. Because there is no
i ndication as to what the maxi mum unbraced | engths are in the

speci fication docunent, a contractor could run nenbers as | ong



as desired, which neans, potentially, using a nmenber that has
| ess all owabl e stress than the design contenpl at ed.

17. Additional errors and om ssions existed in the
cal cul ati ons Respondent produced for the Hacker Project. The
cal cul ati ons nust be consistent with the specifications in order
for the information given to the user in the specifications to
reflect the engi neer's design decisions. First, the
cal cul ati ons were based on a stronger alum num alloy than was
specified in the screen specifications. |f a weaker alloy were
used, as allowed by the specifications, it would be likely to be
over stressed.

18. Next, the calculation of the distribution of the
| oading to the individual fasteners and the fastener group at
t he mansard knee connection is not in accordance with accepted
elastic bolt group theory. As a result, the fasteners are not
designed for the maximum | oad that wll be placed upon them and
the bearing stresses on the holes in the netal fromthe
fasteners exceed all owabl e stresses.

19. In addition, on the |ong-span mansard on Respondent's
desi gn drawi ng shown as 37 feet, 4 inches, the |length of the bay
spaces is inaccurately calculated. Wth a mansard beam of this
type that is uniformy | oaded, as prescribed by the code, the
torsional force (twsting) is greater at the center of the beam

Respondent cal cul ated t he bays based upon 84 inch spacing,



whereas the actual spacing in the largest bay is 108 inches,
whi ch neans an increased torsion |oad on that bay which was not
cal cul at ed by Respondent.

20. Moreover, the fasteners do not all receive the sanme
| oad. The fasteners on the outside of the group, the ones with
the farthest distance fromthe centroid (the center of gravity
of the group), receive the largest portion of the torsional
load. In Respondent's calculation, the loading to all the
fasteners is averaged, i.e., each fastener gets the sane
torsional |oad, which does not conply with accepted engi neering
theory. The effect of Respondent's cal cul ati on decision is that
the fasteners are not designed for the maxi num |l oad they wll
recei ve

21. In the February 2006 revised docunents which
Respondent likely created in an attenpt to stave off this
prosecuti on and which he provided to Berryman but not to the
Pal m Beach County Buil di ng Departnent, nmany of the same errors
and om ssi ons appeared as appeared in the docunents filed with
the County. Additional errors and inconsistencies with the
Hacker Project design are found in the February 2006
cal cul ati ons.

22. Those calculations indicate an all owabl e tension pull -
out for a tapcon anchor at approximately 1,800 pounds per

connector. This pull-out value is four to six tines as nuch as

10



is allowed by the product evaluation of those fasteners. Thus,
since the val ue used by Respondent is erroneous, it is not
possi bl e to know what the all owabl e design capacity of the
connection is.

23. In addition, the calculations for the K brace
i ndi cated a required bracing nenber that had wall thickness
al nost doubl e what the original specification had required.
Therefore, the February 2006 cal cul ati ons indicated that
Respondent had concurred that the Hacker Project specification
was not adequate as far as the size of the brace.

24. \Wile the February 2006 docunents were useful in
confirm ng Respondent's design analysis and the errors and
om ssions contained therein, the docunents filed for public
record with the Pal m Beach County Buil di ng Departnent stand on
their own and nust neet acceptabl e engi neering standards.
Simlarly, the revised docunents Respondent provided to
Petitioner in July 2007, shortly before the final hearing in
this cause, are irrelevant to the determ nati on of whether the
docunents filed with Pal m Beach County in 2005 and the docunents
provided to Petitioner in February 2006 contained errors and
defi ci enci es.

25. Respondent's 2005 cal cul ations submtted to Pal m Beach
County call for alum num alloy 6061-T6 in el even places on the

cal cul ati on sheets and al um num al | oy 6063-T6 once on the

11



cal cul ation sheets and once in the notes on the beam and col um
schedule. Alloy 6063-T6 would not be adequate for good

engi neering standards. Although Respondent testified that this
was a typographical error, that explanation for the hand-witten
entries is not convincing in view of the nunerous other
deficiencies in the Hacker Project docunents.

26. Respondent agrees that the Hacker Project docunents
are product eval uation docunents. He also admts that he did
not include on those docunents the required information
regarding the suitability of the use of the drawi ngs by a
contractor as opposed to a licensed architect or engineer.

27. Respondent has previously been disciplined twce for
provi di ng substandard engi neering services and twice for failing
to comply with the final orders entered in those cases involving
subst andard servi ces.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter hereof and the parties
hereto. 88 120.569 and 120.57(1), Fla. Stat.

29. Petitioner seeks to take disciplinary action agai nst
Respondent in this proceeding. The burden of proof, therefore,
is on the Petitioner, and the Petitioner nust prove the
allegations in its Adm nistrative Conpl aint by clear and

convi nci ng evidence. Dept. of Banking & Finance, Division of
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Securities & Investor Protection v. Gsborne Stern & Co., 670 So.

2d 932 (Fla. 1996). Petitioner has net its burden.

30. The Administrative Conplaint filed in this cause
contains two counts. Count One all eges that Respondent has
viol ated Section 471.033(1)(g), Florida Statutes, and Florida
Adm ni strative Code Rule 61Gl5-19.001(4) by engaging in
negligence in the practice of engineering by sealing, signing,
and dating materially-deficient engi neering docunents that were
i ssued and filed of public record. Section 471.033(1)(09)
aut hori zes the Board of Professional Engineers to take
disciplinary action against a licensee who is negligent in the
practice of engineering.

31. Florida Adm nistrative Code Rule 61Gl5-19.001(4)
defines negligence as failing to utilize due care or failing to
have due regard for acceptabl e standards of engineering
principles. That Rule further provides that professional
engi neers shall only approve and seal documents conformng to
accept abl e engi neering standards. Petitioner has proven that
Respondent comm tted negligence as defined by that Rule and,
therefore, has violated Section 471.033(1)(g), Florida Statutes,
as alleged in Count One of the Adm nistrative Conplaint.

32. Count Two all eges that Respondent was negligent in the
practice of engineering in violation of that sanme statutory

section and that sane Rule as to the February 2006 revised
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engi neering docunents which he seal ed, signed, and provided to
Berryman but did not file with Pal m Beach County. Petitioner
has proven as to those docunents that Respondent conmitted
negl i gence as defined by Florida Adm nistrative Code Rule 61Gl15-
19.001(4) and, therefore, has violated Section 471.033(1)(q),
Florida Statutes, as alleged in Count Two of the Adm nistrative
Conpl ai nt .

33. Inits Proposed Recommended Order, Petitioner requests
t hat Respondent be ordered to pay the costs related to the
i nvestigation and prosecution of this case, other than costs
associated wth an attorney's tine, as provided for in Section
455.227(3), Florida Statutes. Since no evidence was presented
as to what those costs might be in order to determ ne,
factually, the reasonable nature of the costs sought by
Petitioner, no costs can be awarded in this proceedi ng.

34. In its Proposed Recommended Order, Petitioner
recommends, with no explanation for its recommendation, that
Respondent be repri manded, placed on probation for a period of
two years with extensive conditions attendant thereto, and fined
$8, 000. The recomended conditions appear to have been copied
froma settlenment stipulation entered into by sonme unidentified
person. The conditions may or nmay not be reasonable sinply

because they may or may not have been agreed to by sone ot her
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person. No evidence was offered to suggest that they would be
reasonabl e or applicable in this case.

35. As to the anmbunt of the recommended fine, Section
471.033(3), Florida Statutes, provides for a maxi mum fine of
$5, 000 per count or separate offense. |In this case, the
Adm ni strative Conplaint contains two counts, the first of which
concerns the engineering docunents filed with the Pal m Beach
County Buil ding Departnent. The second count involves
Respondent's subsequent attenpt to correct those deficient
docunents by sending a revised set to Petitioner's expert who
was reviewing the first set. Although Respondent has been found
guilty of two counts, they do not involve separate offenses but
two attenpts to prepare proper engineering docunments involving
t he sane screened pool enclosure.

36. It is appropriate, therefore, that Respondent be fined
for one offense. In view of Respondent's disciplinary history,
it is further appropriate that he be assessed the maxi mum fi ne
of $5, 000.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be entered finding
Respondent guilty of the allegations in the Admnistrative

Conmplaint filed in this cause, reprinmndi ng Respondent, placing
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Respondent's |icense on probation for two years with appropriate
conditions for this case, and inposing an admnistrative fine
agai nst Respondent in the anpbunt of $5, 000.

DONE AND ENTERED this 26th day of Septenber, 2007, in

Tal | ahassee, Leon County, Florida.

( —

~——— _—
LINDA M RI GOT
Adm ni strative Law Judge
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 26th day of Septenber, 2007

COPI ES FURNI SHED

John J. Rines, IIl, Esquire

Fl ori da Engi neers Managenent Corporation
2507 Cal |l away Road, Suite 200

Tal | ahassee, Florida 32303-5267

Joseph Potts, P.E.
4440 Northeast 13th Avenue
Fort Lauderdale, Florida 33334

Paul J. Martin, Executive D rector
Board of Professional Engineers
2507 Cal |l away Road, Suite 200

Tal | ahassee, Florida 32303-5267
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Patrick Creehan, Esquire

Chi ef Prosecuting Attorney

Fl ori da Engi neers Managenent Corporation
2507 Cal | away Road, Suite 200

Tal | ahassee, Florida 32303-5267

Ned Luczynski, General Counse
Depart ment of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Order in this case.
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